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tic when it comes to the ability 

of the government to do many of 

the things it attempts to do. He 

would like to ensure that the 

details of his business and prop-

erty holdings remain private at 

his death, and he would like to 

limit the involvement of the 

government in his family’s mat-

ters to the greatest extent possi-

ble.  John’s lawyer recognizes 

several issues and potential solu-

tions, some of which the lawyer 

can provide and others of which 

require the involvement of other 

professionals.  Limiting poten-

tial liability is at the top of the 

list.    Income taxes do not seem 

to be a major factor, although 

John has always prepared his 

own tax returns, and the lawyer 

concludes that John’s business 

records are not as complete as 

they should be.  Estate taxes are 

not an issue currently, but the 

lawyer observes that this could 

change if John continues to 

build the business as he plans to 

do.  John’s recent health issues 

have made him think about 

planning for death, but he still 

Running a small busi-

ness today requires coping with 

innumerable risks.   Advisors to 

small businesses are a crucial 

part of an owner’s method for 

managing risks.  Advisors might 

not be able to help business 

owners manage every potential 

risks, but all of us who provide 

advice to business owners can 

provide significant help with 

many of them.  Among these are 

unanticipated taxes, disability, 

premature death, intra-family 

disputes, and liability claims. 

Business entities in 

combination with trusts can be 

key components of a business 

owner’s risk-management strat-

egy.  Business entities might be 

limited liability companies, S 

corporations, C corporations, 

limited partnerships, or others.  

Trusts might be revocable trusts, 

irrevocable trusts, or intention-

ally defective trusts, or others.  

Business owners might run mom

-and-pop stores, professional 

practices, or much larger opera-

tions.  They might have poten-

tial estate tax issues, or they 

might not.  They might have 

funded succession plans, ade-

quate insurance coverage of all 

types, and up-to-date estate and 

disability plans, or they might 

not.   

Let’s look at a very 

simple example.  John Smith has 

a part-time residential real estate 

rental business, and he runs it as 

a sole proprietorship.  He still 

works full-time as an employee 

for a large corporation.  The 

rental business consists of ten 

single family properties and the 

hope of purchasing more in the 

future.  John is married, but his 

wife has no involvement in the 

rental business.  John’s wife has 

a six-year old daughter who 

lives with them but whom John 

has not adopted.  All of the 

rental property is in John’s name 

only.  Recently, John experi-

enced an unexpected health 

problem, and for a brief time, he 

was not able to run his business 

in the same hands-on ways that 

he was accustomed to running it.  

As a result, John goes to his 

lawyer and tells his lawyer that 

he wants his wife to inherit the 

rental business if he dies.  Up to 

this point, John has not had a 

Will.  He goes on to tell his 

lawyer that he is concerned 

about protecting himself and his 

family from the liability of the 

business and about smoothly 

transitioning the business to his 

wife in the event of his death.  

John is a private man, and he is 

a strong believer in the free 

enterprise system.  He is a skep-
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has given no thought to the possibility of 

his own disability or long-term illness.  

Additionally, John’s marriage is stable 

by all accounts, but the lawyer is aware 

that the ex-spouse of John’s wife has 

caused problems in the past relating to 

custody of the child. 

The first step is to address the 

liability issues.  The lawyer recommends 

that a business entity be created, in this 

case a limited liability company, as a 

way to guard against liability risks, such 

as being sued by a tenant, or being sued 

by a creditor of his rental business, and to 

transfer the legal title to the real estate 

into the corporate entity.  John’s lawyer 

can help him file the documents to create 

the “Smith Rental LLC”, a single mem-

ber LLC, and draft the Operating Agree-

ment and By-Laws.  The lawyer also 

recommends that John should engage the 

services of a CPA to help him maintain 

better business records and to help him 

with tax preparation and that John should 

meet with his insurance agent to review 

the adequacy of his property and casualty 

insurance coverage.   

The lawyer also recommends 

that John  create a Revocable Living 

Trust to help John achieve his goals.  

John’s attorney can prepare the Revoca-

ble Living Trust document making John 

the Trustee and his wife the successor 

Trustee.  John then can assign his interest 

in the “Smith Rental LLC” to the Revo-

cable Living Trust.  As Trustee, John has 

the power to manage all the property in 

the Trust, which, in this case, consists of 

the “Smith Rental LLC.”  

During John’s life, the Revoca-

ble Living Trust combined with the LLC 

segregates the business assets from the 

family’s personal assets.  When John 

dies, his wife will automatically inherit 

the LLC without any of the business 

assets going through probate.  This keeps 

the assets of the company from being tied 

up in probate for six months to a year and 

ensures that the business can continue to 

run smoothly after John’s death.  It also 

ensures that the company assets and fi-

nances remain private.  The probate proc-

ess, which commonly takes anywhere 

from six months to a year, requires that 

the assets of the estate be reported to the 

court along with the value of those as-

sets.  These accountings are public record 

and anyone can look them up at the court 

house.  A Revocable Living Trust avoids 

the probate process entirely.  No public 

accounts are ever made to the court so 

the public is not privy to John’s private 

business finances.   

There are other ways to by-

pass probate without using a revocable 

living trust, but the lawyer also raises the 

issue of disability and long-term illness 

with John.  The trust empowers John’s 

wife to manage the properties during any 

period of incompetency John might ex-

perience in the future.  Additionally, the 

trust provides that in the event of the 

death of both John and his wife, the trust 

will be managed for the benefit of his 

wife’s daughter by a successor trustee, 

keeping the assets away from the control 

of the wife’s ex.  The lawyer goes fur-

ther, recommending that John also 

should speak with his insurance agent 

about obtaining additional life insurance, 

supplemental disability insurance, and 

long-term care insurance.   

After the LLC has been cre-

ated, and the rental properties have been 

deeded to it, and after John has executed 

the revocable living trust along with a 

Will and related powers of attorney, 

John’s lawyer reminds him that this is 

not the end of the process.  In the future 

additional assets can be titled to the LLC, 

additional entities can be created, and the 

trust can be amended or even replaced to 

meet changing circumstances, including 

appreciating asset values and an 

evolving tax environment.  
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At Armor Trust Attorneys, we are 

committed to serving clients who have 

wealth preservation needs.  We are a 

boutique estate planning and wealth 

preservation firm.   


